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Abstract

This paper introduces a novel framework for assessing Service Tax (ISS) liabilities and fiscal
exposure encountered by offshore service companies operating within Brazil's complex municipal
tax system. By integrating export mapping, sector-specific tax behavior analysis, and adaptive
compliance modeling, the proposed model provides a dynamic, data-informed approach to ISS
risk management. The framework assists companies in identifying tax incidence points,
contractual vulnerabilities, and jurisdictional ambiguities, while also developing a risk-weighted
exposure matrix that correlates fiscal strategy with geolocation and service segmentation. The
model's applicability extends beyond Brazil, offering valuable insights for offshore operators

across Latin America.
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Introduction

In recent years, Brazil has experienced significant growth in the export of services, driven by the
internationalization of national companies in sectors such as consulting, information technology,
engineering, and logistics. This expansion, although positive from an economic and strategic point
of view, brings with it new tax challenges, especially in the scope of the Tax on Services of Any
Nature (ISS). The ISS, which is a municipal competence, has an intrinsically fragmented
legislation, reflecting the normative autonomy of the more than 5,500 Brazilian municipalities,

each with the freedom to interpret and regulate specific aspects of taxation on services.

This normative heterogeneity results in an environment of considerable legal uncertainty,
particularly with regard to the definition and characterization of the taxable event in the export of
services. While federal legislation, through Complementary Law No. 116/2003, provides for the
non-levy of ISS on exports whose result is verified abroad, the interpretation of what constitutes

"result" remains the subject of frequent controversies in the courts and municipal tax authorities.

In this context, Brazilian companies providing offshore services are exposed to a complex mosaic
of tax risks, resulting from both interpretative divergences and municipal assessment practices that
challenge the desired uniformity and legal certainty. This article proposes an adaptive model of tax
intelligence, aimed at mitigating such risks through legal-geographic mapping, analysis of
contractual vulnerabilities and dynamic modeling of tax exposure. The model aims to offer a
proactive and systematized approach, capable of strengthening auditory resilience and fiscal
predictability for Brazilian companies with international operations, especially in the consulting,

software, engineering and logistics segments.
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Methodology

The research developed in this study adopts a mixed approach, of qualitative and quantitative
character, structured in three main methodological axes, which complement each other in the
construction of an integrated model of adaptive tax intelligence for offshore services. Each axis
was developed based on documentary analysis, practical case studies and updated normative

review.
1. ISS Incidence Mapping

The first methodological axis consisted of carrying out a systematic survey of the municipal
regulations in force, covering local legislation, regulatory decrees and normative instructions
issued by the municipal tax administrations, with a specific focus on the interpretation of the non-
incidence of ISS on the export of services. To consolidate the analysis, decisions handed down by
the Federal Supreme Court (STF) were examined, especially Extraordinary Appeal No.
674,556/PR (2016), which provided important guidance regarding the definition of the place of
enjoyment of the service as a determining element for the characterization of the taxable event. In
addition, statements from the National Council of Finance Policy (CONFAZ) were analyzed,

seeking to identify possible efforts at interpretative standardization.

This mapping allowed the construction of a comparative matrix of municipal practices, evidencing
the existence of heterogeneous interpretations regarding the characterization of the export and the
materialization of the taxable event, especially in situations involving digital services, SaaS

platforms and remote consultancies, whose physical materiality of the service is diffuse by nature.
2. Analysis of Contractual Clauses and Tax Nexus

In the second axis, the research focused on the detailed analysis of international contracts for the
provision of services, with emphasis on the identification of clauses likely to generate tax
contingencies. Representative contracts from four strategic sectors (consulting, software,
engineering and logistics) were selected, with special attention to elements such as: definition of
the place of enjoyment and use of the service; explicit determination of the foreign contractor as
the final taker; absence of national intermediaries that can set up a provider establishment in

Brazilian territory; and provision of arbitration clauses for the resolution of tax disputes.
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Additionally, the application of the concept of economic nexus (relevant economic presence) in
the light of international tax doctrine was examined (Schoueri, 2017; OECD, 2022), investigating
how its interpretation by the tax authorities can impact the configuration of the tax obligation at
the municipal level. Contractual due diligence practices used by international tax auditing firms

were also incorporated (PwC, 2023; KPMG, 2023).
3. Weighted Risk Modeling

Finally, the third methodological axis was dedicated to the development of a fiscal risk weighting
matrix, using the factors identified in the previous axes as input variables. Weights were assigned

to criteria such as:

1. Geographic location of the service taker;

2. Nature of the service provided (intangibility, digitalization, technical complexity);
3. Operational delivery mode (face-to-face, remote, digital platform, SaaS);

4. Existence of branches, representatives or agents in Brazil;

5. History of tax assessments and jurisprudence applied by each municipality.

The resulting matrix allowed the creation of an Adaptive Fiscal Exposure Index (AFEI),
classifying operations according to increasing degrees of risk, strategically guiding companies in

the review and restructuring of their contracts and operational flows.

The ISS legal regime on the export of services is governed by article 2, paragraph 2 of
Complementary Law No. 116/2003, which determines the non-incidence of the tax when the
"result" of the service is verified abroad. However, the definition of the term "result" remains one
of the main points of friction between the taxpayer and the tax administration, generating a high

environment of legal uncertainty, especially in the context of offshore activities.

The main practical axes of analysis and modeling developed in this research are detailed below:
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1. Mapping of Points of Incidence

The first dimension of the modeling involves the precise identification of the tax incidence points
in each service export operation. In an increasingly digitized scenario, it is not enough just to
determine the physical location of the service taker, it is also necessary to understand the
operational delivery model — which includes remote provision, use of digital platforms,

automated services via SaaS (Software as a Service), hybrid consulting, among others.

According to Costa (2020), "the simple digital presence — such as servers hosted in national data
centers, or real-time technical support channels — can be mistakenly used as a criterion of
territorial connection to justify ISS requirements by some municipal tax authorities" (Costa, J. G.,

Taxation of Digital Services in Brazil, Revista de Direito Tributario, 2020).

This risk is amplified in sectors with high intangibility, such as software development and remote
engineering, where the materiality of the service occurs in multiple jurisdictions simultaneously.
The absence of standardization between municipalities allows for locally opportunistic

interpretations.

2. Contractual Vulnerabilities

The second vector analyzed concerns the contractual structuring of international operations. It was
identified that many contracts for the provision of international services leave critical gaps in
aspects that are decisive for tax defense, such as the explicit indication of the place of enjoyment
of the service, the unequivocal definition of the beneficial owner and the absence of international

tax dispute resolution clauses.

Schoueri (2017) observes that "the documentary robustness of contracts should not only reflect the
will of the parties, but also anticipate, with technique, any aggressive tax interpretations"
(Schoueri, L. E., International Tax Law, 2017). Fragile or excessively generic contractual
instruments favor reinterpretation by local tax authorities, based on broad concepts of economic

nexus or significant economic presence.

3. Risk Exposure Matrix
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From the consolidation of the collected data, a multidimensional matrix of fiscal exposure was
structured, with variables weighted according to the degree of associated risk. The main criteria

considered were:

Risk Variable Examples Weight

Geolocation of Service Client’s country of residence, presence of| Hioh
12
Recipient intermediary offices

Software, SaaS, Engineering design, Medium-
Nature of Service

Remote consulting High
SaaS platforms, online consulting, remote
Mode of Delivery High
management
Presence of]
Brazilian branch, sales reps, agents High
Intermediaries
Municipal Audit History Aggressive fiscal municipalities Critical

For example, the provision of SaaS services to foreign customers, even with formally international
contracts, may be vulnerable if there is technical support in Brazil or if the software is hosted on
servers located nationally. Menezes (2022) points out that "the criterion of relevant economic
presence has been progressively expanded by municipal tax authorities in digital contexts"

(Menezes, A., Tax Challenges in SaaS Exports from Brazil, Latin American Tax Review, 2022).

4. Adaptive Intelligence and Dynamic Monitoring

In view of the legislative and jurisprudential dynamism, offshore companies must incorporate
continuous risk monitoring models, integrating databases on tax assessments, municipal legislative
changes, judicial decisions and emerging administrative interpretations. The adoption of tax
compliance platforms supported by artificial intelligence has allowed the predictive processing of

this information, generating real-time exposure alerts.
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According to PwC (2023), "Al tools already allow you to simulate tax risk scenarios in service
exports, calculating contingency probabilities based on recent case law, contractual standards, and

operational characteristics" (PwC Tax Insights, 2023).

This adaptive intelligence approach not only reduces the risk of unexpected assessments, but also
substantially improves administrative and judicial defense capacity, by consolidating preventive

records and aligned with the best international tax governance practices.

Graphical Risk Matrix Model

ISS Tax Exposure
Risk Level Description
Quadrant

SaaS platforms with Brazilian server hosting, local
Quadrant I (High Risk) Critical
support teams, and weak contracts

Quadrant II (Moderate - q Remote consulting with vague contractual
evate
Risk) definitions and client subsidiaries in Brazil

Engineering design services with strong

Quadrant III (Low Risk)|| Moderate international contracts and no domestic
intermediaries
Quadrant IV (Minimal L Pure offshore consulting, fully remote, fully foreign
oW
Risk) contracting parties
Conclusion

The complexity and decentralization of ISS taxation in Brazilian service exports compel offshore
companies to adopt a forward-looking, empirically grounded fiscal risk management strategy.
Isolated contractual adjustments or reactive compliance measures are no longer sufficient in light
of the evolving municipal tax landscape marked by increasing assertiveness and interpretive

fragmentation across jurisdictions.
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The adaptive model proposed herein offers a scalable and replicable framework that synthesizes
contractual rigor, jurisdictional mapping, operational profiling, and real-time risk monitoring
through advanced compliance technologies. By systematically integrating contractual,
geographical, and operational dimensions—complemented by predictive analytics and artificial
intelligence—this model empowers companies to anticipate potential tax controversies, minimize

fiscal exposure, and reinforce their audit resilience.

Furthermore, its implementation fosters enhanced international competitiveness by creating a
stable, transparent, and defensible fiscal position, critical for securing foreign investments,
sustaining global contracts, and navigating cross-border regulatory cooperation. As many Latin
American countries share similarly fragmented municipal tax structures, the model demonstrates
strong adaptability for regional application, offering a promising tool for broader fiscal governance

modernization across emerging markets.
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